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L INTRODUCTION

The Office of Court Drug Treatment Programs (OCDTP) is pleased to present Recommended
Practices for New York Adult Drug Treatment Courts. This document is designed to serve as a
resource for drug court practitioners in New York’s adult drug treatment courts. To identify these
practices, the OCDTP utilized a multi-disciplinary team approach that included the following
components:

a national drug court literature review of research findings that are associated with
drug court policies, procedures and operations;

e structured site visits to eleven drug courts in New York that represent diverse
geographical and political characteristics;

e consultant services from a clinician with extensive experience in drug court
operations;

e an advisory committee comprised of all professional disciplines represented in the
drug court model,

e areview of outcome data derived from the Universal Treatment Application and the
New York Statewide Evaluation;

¢ results from a statewide survey of all drug treatment courts in New York;
e research and drug court program expertise from the Center for Court Innovation; and

e ongoing coordination and review by OCDTP staff.

The recommendations in this document are intended to guide New York’s drug court
professionals as they seek to improve program outcomes for the participants and the
communities they serve. The growing body of rigorous drug court research, along with findings
drawn from the field of behavior modification, support many of these recommendations. In areas
where the research is wanting, the drafters of the document looked to New York drug court data,
promising practices observed at the site visits, and the experience of the dedicated drug court
professionals who served on the advisory committee. Finally, these recommendations generally
follow the model outlined in the seminal document in the drug treatment court field, Defining
Drug Courts: The Key Components(1997). Drug court practitioners should note two important
aspects of these recommendations. First, they are recommendations, not mandated practices.
Second, the authors understand that local resources may impact the ability of individual
programs to implement particular recommendations.
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In addition to the recommended practices, this document includes the following resources:

e a catalogue of forms and judicial Orders which are typically used in drug court
operations;

e administrative Orders and Advisory Opinions related to drug court practices; and

e selected case law that addresses constitutional requirements in the drug court

setting.

Finally, this document is intended to be a dynamic resource that will continue to incorporate new
research and developments in drug court practice.
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. ADMINISTRATION

Court Structure and Operations

A. Office of Court Drug Treatment Programs

Under the direction of the Deputy Chief Administrative Judge for Court Operations and Planning,
this office is responsible for the statewide implementation, expansion, and support of drug
treatment courts. The Deputy Chief Administrative Judge and her staff work closely with the
Administrative Judges in each of New York’s twelve judicial districts.

1. Office of Court Administration - Coordination and Leadership
a. Implement goals of the Chief Judge
b. Establish and maintain relationships with national agencies and
associations involved with drug treatment court programs
C. Participate in projects with other state agencies that advance the goals of
the Office of Court Drug Treatment Programs (OCDTP)
d. Provide technical assistance on drug treatment court related issues as
required by the Divisions of the Office of Court Administration
e. Coordinate and participate in drug treatment court research projects
2. Court Operations
a. Develop and implement statewide drug treatment court policies and
procedures
b. Work with the administrative office in each judicial district to implement
and support the operation of their drug treatment court programs
C. Provide guidance to the judicial districts on issues concerning the
operation of their drug treatment courts
d. Work with the drug treatment courts in each district to identify and
implement best practices and innovative procedures
e. Respond to requests for technical assistance from the judicial districts
3. Human Resources
a. Participate on interview panels for positions in the drug treatment courts
b. Make recommendations on Requests for Reclassification
C. Participate in the development of Title Standards
d. Make recommendations on appropriate work volume by title
4. Fiscal

a. Submit budget proposals to the Unified Court System (UCS) Budget
Office to support statewide drug treatment court initiatives

b. Submit New Court Budget Requests to the UCS Budget Office on behalf
of new drug treatment courts implemented outside of the UCS Budget
cycle
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B.

C. Make recommendations to the UCS Budget Office on requests for
resources

d. Make recommendations to the UCS Budget Office on requests for new
positions

Technology

a. Maintain the statewide management information system, the Universal
Treatment Application (UTA), for the drug treatment programs and
develop enhancements and modifications to meet state and local needs;
respond to user feedback regarding modifications and functionality

b. Provide training for users of the Universal Treatment Application

C. Establish and maintain the OCDTP Intranet site

d. Provide support to the Problem-Solving Section of the UCS Internet site

e. Participate in the development of new computer programs and
applications to support the drug treatment courts

Training

a. Develop and conduct statewide training sessions for new employees in
the drug treatment courts and new members of drug treatment court
teams

b. Develop and conduct training sessions for full drug treatment court teams

C. Develop and conduct training on special drug treatment court topics, as
needed

d. Work with drug treatment courts to plan and implement training to meet

the needs of the local community

Judicial District Administrative Office

Under the direction of the District Administrative Judge, each District Office is responsible for
the operation and management of all trial courts and court agencies within its judicial district.

1.

Drug Treatment Court District Liaison

a. Coordinate the receipt and distribution of drug treatment court-related
information for the judicial district

b. Respond to requests for drug treatment court information from the District
Administrative Judge and the OCDTP

C. Provide information to the OCDTP on changes in their drug treatment
courts that should be reflected on the monthly Status Report

d. Promote participation in training opportunities for drug treatment court
staff and related agencies

Court Operations

a. Review and assist with operational procedures for the trial courts district-
wide

b. Review and assist with operational procedures for the drug treatment

courts district-wide
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C.

d.

Make requests for obtaining any necessary Hub Court designations as a
local Criminal Court Hub Court

Make requests for obtaining any necessary Superior Court for Drug
Treatment designations

Human Resources

apow

Fiscal

Review staffing levels throughout the judicial district

Review titles and work with the court to determine need for additional staff
Review and process reclassification requests

Post new positions and participate in the hiring process for new drug
treatment court staff

Purchasing

i. Process requests for instant read drug tests and other drug testing
supplies in accordance with the purchasing guidelines

ii. Implement and process procedures for laboratory confirmation
tests

iii. Process requests for office supplies

Contracts for goods and services

i. Review and assist courts with bid process
ii. Establish district-wide acquisition protocols

Grants

i. Adhere to fiscal reporting requirements
ii. Assist and participate in the grant application process as needed

Annual budget process

i. Review and process requests for additional resources from all
courts in the district

ii. Review and process, as appropriate, requests for funds to expand
programs

Budgets for new drug treatment courts

i. Work with OCDTP when preparing budgets for new drug
treatment courts

Technology

a.
b.

Provide general automation support for all court applications
Provide and support hardware/software for all court applications
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C. Trial Courts

Under the direction of the District Administrative Judge, the trial court is responsible for the day-
to-day operations of the drug treatment court in collaboration with the local community. The trial
court utilizes the District Administrative Office and ODTCP as needed for support.

1. Judge

a. Preside over court sessions for the drug treatment court

b. May participate in and preside over the drug treatment court team staffing

C. Work collaboratively with the local community and treatment court team to
enhance the progress of the participants and the drug treatment court
program

d. Participate in statewide trainings as they relate to alcohol and substance
abuse

e. May participate in the interview process for new drug court staff

f. Review and participate in policy and procedure recommendations for the

drug treatment court

2. Court Manager

a. Monitor and review all operations of the drug treatment court, including
data entry into the UTA

b. Supervise drug treatment court staff, providing guidance and feedback

C. Monitor and approve all requests for time and leave, including work
related activity in the community

d. Review and process all requests for travel and training in accordance with

travel guidelines

e. Review and submits all budget requests from the drug treatment court

f. Participate in the interview process for new drug court staff

g. Review and submit all requests for supplies from the drug treatment court

h. Review and submit all grant-related reports

i. Participate in statewide training programs as appropriate

j- Act as court liaison with treatment community and social service agencies

3. Coordinator

a. Handle the day-to-day operations of the drug treatment court

b. Supervise case managers, if applicable

C. Work within the community and collaboratively with the team to promote
the drug court concept

d. Work directly with participants, performing case management as required

e. Keep community partners informed of participants’ progress

f. Maintain the UTA with complete information about each participant

g. Prepare calendars for court, schedule meetings and trainings for team
members and stakeholders

h. Comply with time and leave requirements

i. Establish and implement procedures for random/monitored drug testing

j- Assist Court Managers with budget, purchasing, and grant-related reports

k. Participate in statewide trainings
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Division of Grants and Program Development

A. Mission

The mission of the Division of Grants & Program Development is to support courts across the
state in the design, development, funding and evaluation of innovative problem-solving
initiatives. Those initiatives include the development of training programs and courts dedicated
to serving communities, protecting victims and addressing the underlying causes of crime and
family problems.

B. Role
1. Coordinates with administrative judges, judicial districts, and local courts in the
submission of all grant proposals and the implementation of all grant-funded
programs.
2. Works with the Division of Financial Management, the Division of Administrative

Services, local courts, and district offices to integrate grant-funded projects into
the Unified Court System’s (UCS) budgeting process.

3. Serves as the day-to-day link to the Center for Court Innovation, the UCS’
research and development arm (http://www.courtinnovation.org), to help develop
prototypes, conduct research, and obtain funding.

4. Assists in the development of training programs associated with problem-solving
courts to be conducted in partnership with the Unified Court System’s Judicial
Institute.
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Center for Court Innovation

A

B.

Role

Founded as a public/private partnership between the New York Unified Court
System and the Fund for the City of New York, the Center for Court Innovation is
a non-profit think tank that helps courts and criminal justice agencies aid victims,
reduce crime, and improve public trust in justice.

In New York, the Center functions as the court system’s independent research
and development arm. In that capacity, the Center works with the Unified Court
System to develop and implement problem-solving courts, provide training and
technical assistance, and produce documents that serve as resources for
problem-solving professionals throughout the state.

Drug Treatment Courts

Center staff works closely with the Office of Court Drug Treatment Programs to
develop and conduct trainings for new and experienced drug court practitioners.
These trainings include programs for new drug treatment court teams and new
drug treatment court team members. Trainings are developed on an ongoing
basis in the areas of adult and family treatment court practices, confidentiality
laws, small group facilitation skills, and other topics of relevance to the drug
treatment court programs.

The Center uses a multi-disciplinary approach to document effective and
promising practices for New York’s drug treatment courts.

The Center’s research department evaluates both the process and impact of
adult, family, and juvenile drug treatment courts in New York. It also writes
monographs and white papers on various aspects of drug treatment court
practice.

ADMISSION PROCESS



A. Eligibility Criteria

Recommended Practice: A drug court program should be as inclusive as resources and
political support will allow, while remaining mindful that the program should not be available to
those who would seek the program solely to avoid legal consequences. When setting eligibility
criteria, the drug court team should ask the following questions:

What charges should the drug court include?

What criminal histories should the drug court target? exclude?

What type of drug use is the court targeting?

What diagnosis will the court require for admission?

What is the community’s treatment capacity?

What is the court’s time and staff capacity?

What is the probation department’s supervision capacity?

What legal and ethical considerations may affect the eligibility of certain populations
(e.g., non-legal residents, informants)?

Rationale: In order to measure program performance, a drug court should be very clear about
the population it intends to admit to its program. Clarity in admission criteria will assist the Court
in assessing whether it is reaching all appropriate offenders.

1. Targeted Charges

Recommended Practice: When deciding which charges to target, the drug court team should
consider four factors:

¢ which offenses are typically committed by the substance-abusing population (e.g.,
drug offenses, non-drug offenses, specific charges);

¢ which offenses the prosecutor’s office deems admissible from a public safety
perspective;

¢ which offenses the defense bar deems serious enough to consider drug court as an
alternative to traditional case processing; and

e which offenses carry longer alternative periods of incarceration.

Rationale: In order to capture the greatest number of eligible participants, the drug court team
should identify the types of crimes being committed by the substance-abusing population. The
team should consider reaching beyond drug possession charges (which will usually signal use
or abuse) and examine charges that may be drug-driven, (e.g., petit larceny, criminal trespass,
grand larceny, commercial burglary). At the same time, the prosecutor should be mindful of the
types of charges that the community will tolerate in the drug court. For example, some drug
courts will not admit any sale charges, while others will admit sale charges if the sale involves a
relatively small amount of money and is committed to support personal use. Similarly,
communities with a high incidence of charges under Section 1192 of the Vehicle and Traffic
Laws may want to include these offenses in their program. In these jurisdictions, the drug court
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team will want to formulate policies that are strict enough to address concerns about the risk
factors associated with VTL Section 1192 offenders.

2. Targeted Criminal History

Recommended Practice: When deciding which criminal histories to target or exclude, the drug
court team should consider the following three factors:

¢ which offenders are likely to face incarceration if processed in the traditional setting;

o of those offenders, which will the prosecutor deem eligible from a public safety
perspective; and

o the effect of convictions for violent offenses on eligibility for the drug court program.

Rationale: As with targeted charges, the drug court team should seek to be as inclusive as
possible within the constraints of public safety factors when identifying the types of criminal
histories that will be accepted into the drug court program. The drug court should consider
whether the offender would ordinarily face incarceration. Generally, offenders will be more
inclined to participate in drug court if their alternative in traditional case processing would likely
involve jail or prison time. In addition, research shows that longer alternative periods of
incarceration (e.g., predicate felon facing 3-6 years versus a misdemeanant facing one year)
produce higher drug court graduation rates.' While offenders with a history of violence are
strictly prohibited in drug courts that receive federal funding, this population should be carefully
examined where courts do not receive such funding. Offenders who have a history of violence
but are otherwise eligible for drug court should be assessed on a case-by-case basis. Factors to
consider will include the nature of the offense (isolated minor assault versus arson, robbery,
etc.); severity of the offense; years at liberty since the offense occurred; number of previous
violent offenses, etc. Note that treatment providers typically have their own admission criteria
regarding clients with histories of violence.

3. Drug Use
Recommended Practice: The drug court should use available resources, such as Police and

Probation, to keep current with drugs of choice in the offending population and changes in their
patterns of use.

Rationale: When setting eligibility criteria, the drug court must determine whether sufficient
resources are available to treat and monitor a participant. Different drugs may require different
types of treatment. For example, if young adults in the drug court generally use marijuana only,
then the drug court will require treatment providers who are skilled and experienced with testing
and monitoring individuals who use that drug. If the jurisdiction is not equipped to address the
needs of a particular type of drug user, then the drug court should probably not admit that type
of drug user to the program.

4. Diagnosis
Recommended Practice: The drug court should decide whether eligible offenders should

include individuals with substance abuse and substance dependence diagnoses, or only those
with a substance dependence diagnosis.
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Rationale: As with drugs of choice, the drug court team needs to know that participants will
receive treatment appropriate for their clinical level of use. In addition, the number of treatment
slots available to the drug court may dictate whether the program can include the larger
population of those who abuse and those who are dependent.

5. Co-Occurring Population

Recommended Practice: Treatment providers - The drug court should ascertain whether the
local provider community can offer appropriate treatment and other supportive services for
individuals diagnosed with a co-occurring disorder. When assessing treatment capacity, the
drug court should consider the “reasonable accommodation” standard set by the Americans with
Disabilities Act.

Rationale: Research has shown that individuals diagnosed with co-occurring disorders are best
served in treatment programs that can simultaneously provide mental health and addiction
treatment using practitioners trained in both domains." “Integrated services” include medication
management, cognitive-behavioral, and motivational enhancement therapies. Contingency
management improves adherence to medication and links to community services." In
considering whether individuals with co-occurring disorders have adequate access to services,
practitioners should keep in mind that the Americans with Disabilities Act prohibits discrimination
against persons with disabilities, including drug and alcohol abuse."

Recommended Practice: Refining admission criteria - The drug court should assess which
types of mental iliness it can accommodate. The drug court may wish to distinguish between
those with Axis | Disorders (Clinical Disorders) and those with Axis Il Disorders (Personality
Disorders). Another approach is to formulate guidelines for admission according to functionality,
rather than by diagnosis. In order to formulate an appropriate policy, the drug court should
consult closely with clinical professionals who understand the challenges presented by the co-
occurring population and are aware of available treatment resources in the community.

Rationale: Individuals with co-occurring disorders are frequently associated with a poor
prognosis for involvement in treatment” and compliance with medication”; greater rates of
hospitalization*"; more frequent suicidal behavior; and difficulties in social functioning™. These
challenges, along with the difficulty in accurately assessing co-occurring disorders, require

careful planning and implementation.

Recommended Practice: Modifications to drug court policies and procedures - The drug court

should expect that individuals with co-occurring disorders may not be able to adhere to all of the
specific drug court requirements and may benefit from more individualized sanctions. The team

should consider modifying both the requirements and sanctions scheme for this population.

Rationale: Many factors can affect the ability of individuals with co-occurring disorders to meet
all program requirements. Medication can cause serious physiological side effects; the severity
of the mental illness may impair one’s ability to maintain employment; and the level of
functionality can vary widely among the mentally ill population. With respect to sanctions,
treatment experts recommend that incarceration be used sparingly for individuals with co-
occurring disorders.”

Page 18 of 53


https://abuse.iv
https://domains.ii

Recommended Practice: Once these decisions have been reached, all drug court programs
should develop an effective screening tool to identify offenders with mental illness and make a
proper diagnosis.

Rationale: An accurate screening tool will help the Court admit only those with eligible
diagnoses. However, the assessment process is complicated by the fact that frequently, drug
use masks mental illness. As a result, mental illness may surface some period after admission
to the drug court. In these cases, the drug court may wish to allow a participant to opt out of the
program if the drug court is unable or unwilling to address the mental health issues.*

*For detailed information on this topic, consult ROGER H. PETERS & FRED C. OSHER, CO-
OCCURRING DISORDERS AND SPECIALTY COURTS,(2d ed., 2004), available at
http://qainscenter.samhsa.qov/pdfs/courts/CoOccurringSpecialty04.pdf

6. Age

Recommended Practice: The drug court should determine whether community providers offer
age-appropriate services, particularly for the young adult population (approximately 16-22 years
old).

Rationale: This population typically requires very different treatment plans than the adult
population, including educational, recreational, and family services. Frequently, young adults
have not used drugs for long enough to be diagnosed with substance abuse dependence (or
even abuse). Their drug of choice is typically marijuana, which presents testing challenges that
are not insurmountable but require special attention to the issue of interpretation of positive
results. Without services specifically targeted for this group, the drug court will likely retain them
in treatment for shorter periods of time than the older participants. In addition, the drug court will
need to structure a sanctions and incentives scheme that is specifically designed to motivate
young adults. Finally, the drug court and treatment providers will need to address gang
membership in communities where gangs are a factor. Gang membership will impact both the
individual’s readiness for engagement in treatment, as well as the treatment provider’s capacity
for effectively delivering services.

Recommended Practice: If the Court decides to admit this population, it may want to establish
a separate track where young adults are grouped together, and apart from older drug court
participants.

Rationale: Given the significantly different issues and needs of the “young adult” population,
participants will be more likely to remain engaged if they can identify with others similarly
situated.”

*For a detailed discussion of the young adult population, see the following monograph: BUREAU
OF JUSTICE ASSISTANCE, JUVENILE DRUG COURTS: STRATEGIES IN PRACTICE (2003), available at
http.//www.ncjrs.gov/pdffiles 1/bja/197866.pdf

7. Pharmacological Interventions

Discussion
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Methadone maintenance therapy can be a controversial topic when utilized in the criminal
justice context. Most drug courts in New York City will only admit individuals on methadone if
they are prepared to withdraw completely from methadone use and it is medically advisable to
do so (i.e., they are at low enough dosages to withdraw in a reasonable period of time, they do
not have compromised immune systems, etc.). Many other drug courts around the State will
consider methadone maintenance as an appropriate treatment plan.

Treatment professionals and researchers who have studied the effects of methadone
maintenance consistently urge methadone maintenance as an effective and proven medication
for eliminating the craving for heroin. They also are equally emphatic that methadone
maintenance must be accompanied by appropriate treatment. Finally, in 2006, the National
Institute on Drug Abuse published its Principles of Drug Abuse Treatment for Criminal Justice
Populations. Principal #12 states, “Medications are an important part of treatment for many
drug abusing offenders,” and notes that both methadone and buprenorphine are helpful in
normalizing brain function in those addicted to heroin. Criminal justice professionals tend to view
methadone as another drug that is addictive and subject to misuse. In addition, many
methadone clinics do not offer sufficient treatment services in conjunction with methadone
administration which can result in continued use of illegal substances in addition to methadone
maintenance. Finally, methadone clinics have become associated with illegal sale of methadone
near the clinics, loitering, and other behavior that draws complaints from neighborhood
residents.

Note: There are Methadone programs in the New York City area that provide comprehensive
treatment services found in OASAS licensed 822 (non-Methadone) outpatient clinics. In addition,
OASAS licensure now ensures that all 822 clinics must accept clients on Methadone for
treatment. In these situations, the two programs must carefully coordinate services to the
individual.

Naltrexone, Vivitrol, Buprenorphine, Subutex, and Suboxone

In recent years, the Food and Drug Administration has approved several medications for the
treatment of opioid and alcohol dependence. Designed to treat opioid addiction, Naltrexone and
Vivitrol have also been shown to be effective treatments for alcoholism. Buprenorphine, Subutex
and Suboxone are used to treat opioid dependence.

Recommended Practice: Drug court programs should become thoroughly educated about the
benefits, side effects, and philosophical issues associated with pharmacological interventions.
Since drug courts uniformly adopt the disease model of addiction, effective and scientifically
proven medications should be seriously considered where indicated. Drug court programs
should make their decisions about medications in the same manner that they make other
treatment-related decisions, in close consultation with the treatment professionals on their team.

8. Non-English speaking participants

Recommended Practice: First, drug court programs should consider the availability of
programs that can provide treatment services in the participant’s first language. Second, drug
court staff should be particularly sensitive to the cultural proficiency of treatment providers who
are serving individuals from diverse ethnic backgrounds.

9. Lesbian, Gay, Bisexual, and Transgender Populations
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Recommended Practice: Drug court programs should explore the availability of treatment
providers that understand the challenges faced by individuals whose sexual orientation is
different from that of the majority of the population.*

*For a thorough discussion of this topic, see CENTER FOR SUBSTANCE ABUSE TREATMENT, A
PROVIDER’S INTRODUCTION TO SUBSTANCE ABUSE TREATMENT FOR LESBIAN, GAY, BISEXUAL AND
TRANSGENDER INDIVIDUALS (2001),available at
http://kap.samhsa.gov/products/manuals/pdfs/Igbt.pdf

10. Non-Citizens

Recommended Practice: Legal Permanent Residents - If the drug court wants to include legal
non-residents, it should consider adjusting its plea policy. The Court could either defer
prosecution but require a written agreement that the participants will not object to the admission
of any and all evidence by the prosecution, should the offender be terminated from drug court;
or require a plea to a charge that does not serve as grounds for deportation.

Rationale: Legal non-citizens face very serious deportation consequences for admitting to drug
use and/or sale. Even if the plea is later vacated, admission on the record of drug use and/or
sale has been held sufficient grounds for deportation.* If the participant admits to certain non-
drug offenses, there may also be serious deportation consequences.

Recommended Practice: /llegal non-citizens — The drug court should almost always exclude
illegal non-citizens from participation.

Rationale: Admitting undocumented aliens raises obvious legal and ethical issues for the Court.
For the illegal non-citizen, the risk of detection by the Immigration and Customs Enforcement
(ICE) agency is heightened because of jail sanctions. In addition, illegal aliens are generally
ineligible for benefits that pay for substance abuse treatment and typically unable to pay for
them without government sponsored assistance.*

*For a detailed discussion of the collateral consequences of criminal convictions for non-citizens,
visit: Immigrant Defense Project at http://www.immigrantdefenseproject.org or Collateral
Consequences of Criminal Charges at http://www2.law.columbia.edu/fourcs/

Recommended Practice: All drug courts should designate one member of the team to serve as
an expert advisor on immigration issues.

Rationale: Over the past several years, both statutory and case law have become increasingly
strict with respect to legal non-residents who are convicted of a crime or even admit facts
sufficient to support a finding of guilt. In order to avoid unintended consequences (including
mandatory deportation), the drug court should ensure that at least one team member is
thoroughly educated on collateral consequences for legal non-residents.

Recommended Practice: If there is any question regarding an individual's legal status, the
drug court staff should require proof of citizenship.
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Rationale: Given the potential of extremely serious consequences for the legal non-resident,
program staff should be absolutely certain that each drug court participant is either a citizen or
has been appropriately advised of the collateral consequences of participation.

11. Confidential Informants

Recommended Practice: Drug courts should avoid admission of confidential informants into
their program.

Rationale: Admission of confidential informants into the drug court program poses many
challenges for the informant, the court, and the treatment program. If the prosecutor intends to
continue using the informant in the investigation of criminal activity, the informant will have to
frequent locations that will be counter-therapeutic. Other drug court participants will inevitably
discover his/her status and tend to perceive that the person is receiving favorable treatment
from the prosecutor and/or the court. Additionally, informants are generally held in extremely low
regard and profoundly mistrusted by those who are likely to participate in the drug court. This
status places them in potential danger within the court and treatment provider settings. Even if
the prosecutor ceases to use the informant, many of the above concerns will still impact the
drug court program.

B. Screening Process
1. Legal Screening

The first step in screening cases for drug court typically involves a paper review of the case to
determine if preliminary criteria for eligibility are evident. Factors may include charge, criminal
history, place of occurrence, self-reported addiction, and other factors. Ideally, all cases that
meet the established criteria will then proceed to the drug court for review by the entire team.

a. Timeliness

Recommended Practice: Most drug courts should seek to develop a formal screening process
designed to capture all eligible offenders as quickly as possible. Written eligibility criteria and
review of cases close in time to the arrest or violation of probation will produce more expeditious
entry into the drug court. Notwithstanding the desirability of early placement into treatment,
judges, prosecutors and defense counsel must be afforded the time necessary to review each
case, protect constitutional rights, and inform each defendant of all consequences of drug court
participation.

Rationale: Research has found that the sooner an individual enters treatment after a crisis (in
drug courts, the arrest represents the crisis), the longer the person will remain in treatment. In
turn, length of time in treatment is directly related to long-term sobriety.*” A formal screening
process builds capacity and ensures that drug courts can assess all potentially eligible
defendants in a timely manner. A formal process does not preclude a supplemental, informal
“back-door” process to allow case-by-case decisions on offenders who do not fall squarely
within the eligibility criteria.”

*For more information on recommended duration of treatment for the criminal justice population,
see NATIONAL INSTITUTE OF DRUG ABUSE, PRINCIPLES OF DRUG ABUSE FOR CRIMINAL JUSTICE
POPULATIONS (2006), available at http.//www.drugabuse.qov/PDF/PODAT CJ/PODAT CJ.pdf
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b. Drug Court Team Review

Recommended Practice: Once a case has satisfied “paper eligibility” criteria, the drug court
team should review the case to decide whether the individual should be clinically assessed for
eligibility.

Rationale: Although the prosecutor typically will render the final decision on admission to the
drug court, a team review of “paper eligible” cases will support a more in- depth consideration of
eligibility.

Recommended Practice: The prosecutor assigned to the drug court should be empowered to
make the final admission decision for his or her office in the majority of cases.

Rationale: Waiting for a supervisor’s decision on every case will further delay entry into drug
court, thereby affecting placement into treatment as close as possible to time of crisis.

C. Linkage to Defense Counsel

Recommended Practice: Defense counsel should be involved as early as possible in the
admission process to discuss the drug court program and its appropriateness with the client.
Once “paper eligibility” criteria have been satisfied, defense counsel should have the opportunity
to consult with the defendant before drug court personnel approach the defendant regarding
participation in the drug court and/or drug or alcohol use.

Rationale: Early involvement by defense counsel serves three important purposes. First, it
promotes consideration of constitutional and other legal issues affecting the case (e.g., 4"
Amendment issues, consequences of a guilty plea, etc.). Second, providing the client with
complete information about the program, including its requirements, intensified supervision, and
potentially longer period in the system, will promote more informed decision-making about
entering the program. Third, a thorough explanation of the drug court process will encourage
honest and candid responses by the defendant to inquiries by the drug court staff.*

*For a thorough analysis of a defense attorney’s obligations in the drug court setting, see
NATIONAL DRUG COURT INSTITUTE, CRITICAL ISSUES FOR DEFENSE ATTORNEYS IN DRUG COURT
(Monograph Series 4 2003), available at http.//www.ndci.org/Criticallssues.pdf

2. Clinical Assessment
a. Clinical Screening

Recommended Practice: The drug court team should look at the offender’s clinical
appropriateness for participation. Aspects of appropriateness include:

DSM diagnosis (abuse, dependence);

current use (type, frequency, intensity);

substance abuse history and its relation to criminal justice history;
psychological/behavioral functioning (including cognitive factors);
current mental status;
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medical status (including intoxication or withdrawal potential);
presence of Traumatic Brain Injury (TBI);

participant motivation; and

cultural/ethnic/religious orientation and the impact on participation.

Screening tools, such as the Addiction Severity Index (ASl), the Michigan Alcohol Screening Test
(MAST), the Global Assessment of Individual Needs (GAIN), are useful in determining the client’s
appropriateness for admission. OASAS also recommends use of the HELPS (a brief screening for
Traumatic Brain Injury) as well as a screen for Fetal Alcohol Spectrum Disorders, as both of these
conditions will impact treatment and the individual’s ability to comply with program requirements.
Also, instruments such as the MAST, for example, can be given to the client in paper form to fill
out prior to the interview.

Recommended Practice: In cases where a potential participant appears to be suffering from a
co-occurring mental disorder, the drug court program should have provisions for psychiatric
referral and evaluation prior to recommending admission to the drug court program. OASAS
recommends use of the Modified Mini Screen (MMS) to identify potential participants with
coexisting disorders. The MMS can be accessed at
http://www.oasas.state.ny.us/hps/research/documents/ MINIScreenUsersGuide.pdf

Recommended Practice: Assess clinical eligibility before executing a participant contract.

Rationale: Legal and ethical questions can arise if an offender admits guilt and is subsequently
deemed clinically ineligible.

Recommended Practice: If court-based treatment providers are responsible for conducting the
initial assessment and placement, the drug court should establish protocols to avoid any
appearance of conflict.

Rationale: Conflicts of interest (real or perceived) can occur when a treatment provider
assesses the offender and then refers the individual to his or her own program.

b. Clinical Assessment
Recommended Practice: The clinical assessment should match participants to appropriate

levels of care and modalities of available substance abuse services. Basic components of the
assessment include:

diagnosis (dependence, abuse, other);

engagement of the participant in determining motivation and goals;

meaningful, strength-oriented treatment planning; and

level of care determinations with reference to the Diagnostic and Statistical Manual
of Mental Disorders, Fourth Edition Text Revision (DSM-IV-R) of the American
Psychiatric Association (2000).

Recommended Practice: An effective clinical assessment should reflect the following
components:

e an objective, strength-based clinical evaluation which clarifies the nature and extent
of a substance abuse disorder in relation to a range of bio-psychosocial areas (e.g.,
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substance abuse history, treatment history, medical, psychological, familial,
vocational, and other domains of functioning);

¢ identification of the client’s needs, strengths, resources and problem areas along this
continuum (Note that initial contact with the participant may not result in a full and
accurate reporting of all aspects of the person’s current and past functioning); and

e regular review and updating to ensure that a comprehensive picture of each client is
reflected in the Universal Treatment Application(UTA) or client file (Note that the UTA
is the customized computer application utilized by all drug courts in New York State).

Recommended Practice: \Wherever feasible, the drug court professional who conducts the
assessment should be a Certified Alcoholism and Substance Abuse Counselor (CASAC), who
considers the following guidelines when interviewing the offender:

potential client is drug and alcohol free during the interview;

e language of the interview is clearly worded and in the primary language of the client;
environment for the interview is conducive to establishment of trust and rapport with
1-1.5 hours allocated for the Assessment;™

e participation of family members or significant others is encouraged to gather
additional information (with client's permission); and

¢ the interviewer is trained in interviewing techniques and the use of evidence-based
assessment tools.*

*Recent studies indicate the efficacy of a Stages of Change/Motivational Interviewing approach
that assists the client in recognizing his/her problem (in this case, the role and relationship of
substance abuse to and with the criminal justice system) and elicits client motivation to make the

Xvi

changes necessary to successfully complete the drug court program.™ The use of these
techniques requires training and consultation with a clinical practitioner.

NOTE: In New York State, Level of Care for Alcohol and Drug Treatment Referral
(LOCADTR) is a patient placement criteria system designed for use in making level of care
decisions in New York State. Level of care determination is a clinical procedure provided by
OASAS-certified alcoholism and substance abuse treatment services or by qualified health
professionals as defined in OASAS chemical dependence regulation.*

* For a complete listing of New York State regulations governing chemical dependence outpatient
services, see 14 N.Y. CompP CODES R. & REGS. tit. 14 § 822.1 — 822.13 (2008), available at
http.//www.oasas.state.ny.us/reqs/822.cfm

The purpose of the level of care determination procedure is to assure that a client in need of
chemical dependence services is placed in the least restrictive, but most clinically appropriate
level of care available. It is the responsibility of the treatment provider to make an appropriate
placement. Note that Certified Alcoholism and Substance Abuse Counselors are authorized to
conduct assessments and make referrals to treatment, as is common practice in drug court
programs. They can not, however, make the final decision on admission to a particular
treatment program.

In addition, the ASAM Placement Criteria (American Society of Addiction Medicine) provides a
similar mechanism for organizing an appropriate referral process. These manuals are available
to professionals and can be adapted to the Screening and Assessment instruments used by
drug court staff.
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*An excellent resource for many clinical screening, assessment and treatment issues is The
Treatment Improvement Protocols (TIPs) Series, which presents best practice guidelines for the
treatment of substance abuse. This series is produced by the Center for Substance Abuse
Treatment, Office of Evaluation, Scientific Analysis, and Synthesis. For more information, visit:
http://www.csat.samhsa.gov/publications.aspx

To request a print copy of a TIP publication, visit:
http://www.kap.samhsa.gov/products/manuals/tips/index.htm

C. Becoming a Participant — Plea Structure and Contract/Participant Agreement
1. Courtroom Observation

Recommended Practice: Drug courts should require eligible offenders to observe drug court
for at least one session before reaching a final decision regarding admission to drug court. After
observation, the drug court judge should discuss questions and concerns that the observer may
have.

Rationale: Observation of drug court helps an offender make an informed decision about
entering drug court. The experience can also provide motivation for those who believe they
cannot abstain from drugs or are not ready to stop using.

2. Pre-Plea or Post-Plea Model

Recommended Practice: The drug court team should carefully consider whether to utilize a
pre-plea diversion model or a post-plea structure. Both models offer advantages and
disadvantages, depending on the severity of the charge and the legal and clinical profile of the
participant. In cases that would not typically result in incarceration (e.g., misdemeanors with little
or no criminal history), a pre-plea structure may be the only arrangement in which defense
counsel will advise the client to participate in drug court.

Rationale: A post-plea structure promotes many important goals of the drug court. They include
the following:

¢ simplifying options for the participant (stay in treatment or go to jail/prison);

e incorporating research findings that increased leverage (i.e., certainty of

incarceration upon failure) promotes retention in the program;

e relieving prosecutors of the burden of proving a case many months after an arrest;
and

e achieving finality of a disposition for the court.

In courts where the probation department provides community-based supervision, participants
may be sentenced to probation with drug court as a condition of their sentence. A pre-plea
diversion model may be appropriate in certain misdemeanor cases where incarceration is
unlikely in traditional case processing. The pre-plea model allows an individual to benefit from
drug court without exposing him or her to permanent liability from a criminal conviction.
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Recommended Practice: In a post-plea structure, the prosecutor should be encouraged to
provide open file discovery, laboratory results, and information regarding the constitutional
legality of any search and seizure.

Rationale: Drug courts generally utilize a modified adversarial approach that works most
effectively when all parties have access to the same information. Withholding information
undermines this approach and encourages gamesmanship which will ultimately discourage
participation in the drug court.

3. Drug Court Contracts and Participant Handbooks

Recommended Practice: Drug courts should execute a written contract that includes all of the
Court’s expectations of the participant and specifically, what legal action the court promises to
take if the participant complies with the drug court mandate or fails to meet the drug court’s
expectations. The contractual agreement should explain to participants:

¢ the “contingency” nature of the drug court structure, including the use of incentives
and sanctions; and

e the drug court phases, including their relationship to treatment, recovery and
graduation.

Rationale: Clear expectations of required behavior and consequences for non-compliance will
help the participant to set goals and learn consequential thinking when the court sanctions
negative behavior.

Recommended Practice: The court should carefully consider which legally established rights the
participant is required to forfeit. For example, forfeiture of the right to appeal, 4™ Amendment
protections, and reasonable restrictions on association have been found acceptable by nearly all
appellate courts. On the other hand, forfeiture of the right to scientifically valid drug testing or an
evidentiary hearing of any kind at termination and sentencing may run afoul of due process
requirements.

Rationale: Although appellate review of the drug court process is still minimal, the legal rights and
protection afforded parolees and probationers can and will most likely be applied in the drug court
setting. In the more established arena of parole and probation, courts have been given
considerable latitude in imposing conditions on individuals being supervised. Courts have upheld
geographical restrictions, so long as they are narrowly drawn. They generally uphold searches
based on an executed waiver. Forfeiture of the right to appeal, with some limited exceptions, is
permissible as a condition of a plea agreement. Conversely, due process probably requires
scientifically accepted and reliable evidence of drug use if the participant is to be deprived of
his/her liberty.*" And in New York, a trial court must hold some kind of evidentiary hearing, formal
or informal, where the factual basis for finding a breach of conditions of release and sentence to
incarceration is established.”™

Recommended Practice: In cases where participants are under 18 years old, the drug court
should have a parent or guardian present at the time of plea and/or admission to the drug court.
Where appropriate, the court should encourage the parent or guardian to participate in the drug
court process and, where appropriate, co-sign the drug court contract.

Rationale: Both legal and practical considerations support the inclusion of parents and guardians.
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Frequently, the participant will be living at home and will depend on the parent or guardian for
treatment insurance as well as coordination of school and treatment attendance.

Recommended Practice: The drug court should develop and distribute to each participant a
Participant Handbook that outlines the requirements of the drug court program. The Handbook
should be available in the client’s preferred language. The Handbook should be made available to
the offender prior to admission into the Drug Court.

Rationale: Clarity around expectations promotes informed decision-making about whether to
enter the drug court program and enhances the perception of the Court’s fairness by the
participant.

Recommended Practice: The drug court should provide the participant with the greatest legal
incentive possible, consistent with local sensibilities and the prosecutor’s judgment, to
encourage participants to complete the program. Outcomes can range from vacatur of the plea
and dismissal of all charges to early discharge from probation to reduction of a felony to a
misdemeanor.

Rationale: The “value” of the benefit of graduation will affect the motivation of the participant.”

Recommended Practice: The participant should know the penalty upon termination from the
drug court program before admission to drug court. The Court’s discretion in sentencing can be
maintained by framing the jail/incarceration period in the language, “up to a maximum of” a
particular number of days or years.

Rationale 1: “Up to a maximum of” allows the court to consider the participant’s behavior and
length of time in drug court. The court may want to impose a greater sentence on a participant
who absconds and never attends treatment than a participant who ultimately fails, but remained
in treatment for an extended period of time and always appeared in court.

Rationale 2: In certain misdemeanor cases, the actual sentence may ultimately fall far short of
one year, but “up to” language may carry more weight with the participant during drug court
participation.

NOTE: Research suggests that the Court should set a specific incarceration alternative
regardless of the nature of a participant’s involvement with drug court. Vague jail/prison
alternatives may undermine the drug court message that specified behaviors have certain

XXi

consequences.
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Iv. ACTIVE DRUG COURT PARTICIPANT PROTOCOLS

A. Supervision Model

In all drug treatment courts, judicial monitoring constitutes the ultimate supervision of the
participant. In order to provide the most effective monitoring, judges rely on information provided
by drug court team members who supervise the participant at treatment, in court, and in the
community. The prosecutor and defense counsel may also convey information otherwise
unknown by those who provide community-based supervision of the participant.

Recommended Practice: Supervision of the drug court participant should include:

¢ community-based supervision that allows for monitoring the participant outside of
treatment and the court (where legally and clinically appropriate, practices may
include announced and unannounced home visits, curfew checks, enforcement of
location restrictions, and family engagement);

e case management services that seek to address the individual needs of each
participant, including education, employment, health, dental, housing, parenting, and
civil legal needs;

e scheduled and random drug testing; and

e ongoing assessment of progress in treatment as reported by the provider, timely
recommendations by treatment regarding changes in level of care, and early
intervention when participant is not compliant.

NOTE: In drug courts where probation is not utilized, community-based supervision may not be
practical.

Models of Supervision
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1. Probation (generally, upstate model)

Under the probation supervision, model, the participant is placed on probation and supervised
by a probation officer who is a member of the drug court team. The probation officer frequently
provides both community supervision and case management services.

Strengths of this model: a) capacity to provide community- based supervision, including home
visits with drug testing; enforcement of curfews and location restrictions; b) ability to visit sites to
confirm education and/or employment involvement; and c) law enforcement component which
reassures prosecutors and may result in a greater number of individuals being admitted to the
drug court.

Weaknesses of this model: a) the probation officer may be viewed by participants as “law
enforcement,” which can inhibit candor about struggles with treatment compliance and other
personal issues (e.g., dysfunctional family environment where drugs or other criminality may be
present, spousal or partner abuse, etc.); b) the probation officer may not be sufficiently trained
in substance abuse treatment, which can affect his or her ability to recognize behavior that
signals a need for changes in level of care and/or clinical intervention; and c) conflict between a
more traditional probation model that focuses on enforcement and the drug court model which
should include a strength-based approach.

NOTE: Most of these issues can be addressed by training probation officers in substance abuse
treatment and the disease model of addiction.

2. Court-based case managers (generally, New York City model)

Under this model, the participant enters a guilty plea, but sentencing is deferred pending
participation in treatment. A court-based case manager with clinical training is assigned to
monitor compliance and provide case management services.

Strengths of this model: a) the case manager may be viewed by participants as a “counselor,”
which may encourage greater disclosure about problem areas in their lives; b) a clinical
background makes it more likely that the case manager will recognize behavior that suggests a
need for adjustment to the treatment plan; and c¢) the case manager is more likely to be familiar
with a strength-based approach.

Weaknesses of this model. a) court-based case managers do not provide community-based
supervision that allows home visits, randomized drug testing, enforcement of curfews and
location restrictions, and visits to educational and/or employment sites to confirm participation;
and b) court-based case managers may experience conflict between a “clinical” and “law
enforcement” role.

3. Treatment provider case management
In a small number of drug courts, treatment providers are charged with performing the case

management function as well as monitoring participant compliance. In these courts, the
participant is not on probation, and there is no court-based case manager.
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Strengths of this model: a) treatment providers are more likely to recognize clinical barriers and
the need for change in level of care; and b) treatment professionals are more familiar with
participant’s progress in treatment.

Weaknesses of this model. a) treatment providers do not provide community-based supervision
that allows for home visits, enforcement of curfews and location restrictions, and visits to
educational and/or employment sites to confirm participation; and b) treatment providers can
experience conflict between their treatment role and their duty to report non-compliance to the
drug court.

Recommended Practice: Regardless of which supervision model is utilized, the drug court
team members, especially the judge, should routinely inform clients about the contingencies of
treatment participation and about how patrticipation will be monitored by legal agents.

Rationale: Research has found that higher retention rates are “associated with proactively
[informing offenders of] the contingencies of program participation, consistent messages among
multiple criminal justice agents and treatment staff, the use of behavioral contracts and judicial
orders, and swift returns to custody upon failure.”™"
B. Court Operations
1. Drug Court Team

Recommended Practice: The drug court team should include at a minimum:

Judge

Prosecutor

Defense attorney

Coordinator

Treatment representative

Probation (outside of New York City) or Case Manager (New York City)

Where appropriate and feasible, the team will benefit from the inclusion of:

Department of Social Services representative
Housing liaisons

Law enforcement liaison (Police, Sheriff)
Mental health professional
Vocational/education counselors

Chief Clerk or Deputy Chief Clerk

Recommended Practice: To the extent possible, drug court team members should include
dedicated prosecutors, defense attorneys, and treatment representatives. When new members
join the team, they should be trained in the fundamental components of the drug court model
(e.g., the team approach, pharmacology of addiction, sanctions and incentives, and the
recovery process).
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Rationale: Staff consistency and training promote teamwork, trust, and a stable environment for
participants. Constantly changing faces encourage participants, particularly in the early stages
of recovery, to split/manipulate team members.

Recommended Practice: Where practical, the drug court should ask the local public defender’s
office to assign an attorney(s) to represent drug court participants. In jurisdictions where there is
no public defender, the court should make an effort to ensure that drug court participants are
represented by attorneys who are thoroughly familiar with the court’s policies, procedures, and
protocols. Similarly, the District Attorney’s office should assign one prosecutor to the drug court.

Rationale: Consistency of attorneys promotes smooth operations, facilitates swift referral to
treatment, solidifies the team dynamic, and ensures that the lawyers are familiar with the drug
court process.

Recommended Practice: The prosecutor’s office should develop a written statement of intent
regarding use of information obtained in drug court in the prosecution of the instant, past, and
future cases.

Rationale: Effective drug courts depend on honest disclosure by participants regarding their
drug use. Fear of prosecution for admission of criminal behavior will undermine the atmosphere
of trust required for disclosure.

Recommended Practice: The drug court team should set aside one day per year to review the
court’s policies and procedures, explore areas of concern, and set goals and objectives. If
possible, this meeting should occur away from the court. In most jurisdictions, the team can
identify a facility in the community that can be used at little or no cost.

Rationale: Drug courts are dynamic in nature. Drugs of choice change; participant
characteristics, such as age, ethnicity, and gender may shift over time; new treatment
approaches emerge; and new staff members join the team. The day-to-day demands on time
and resources frequently leave no room for the review or reflection necessary to improve the
program. Part of this annual review should include an examination of the program’s compliance
with federal confidentiality laws and laws affecting the confidentiality of HIV/AIDS information. ™"

Recommended Practice: Drug court coordinators should attempt to convene regionally, on a
quarterly basis, to examine trends in drug use, identify obstacles in drug court operations, and
brainstorm solutions.

2. Staffings

Recommended Practice: Time permitting, the entire drug court team should meet prior to each
drug court session to review each individual's progress in treatment since the last appearance.
Topics may include treatment attendance; who should be drug tested; phase advancements;
sanctions, incentives; terminations; and graduation candidates. Each team member should have
an opportunity to be heard regarding the court’s action at the upcoming court appearance. The
team should strive to reach consensus, but final decision-making must be left to the judge. The
judge’s decision should not be litigated in open court except where failure to do so would
impinge on the team member’s ethical obligations (e.g., defense attorney is obligated to present
his or her client’s wishes regardless of whether they are consonant with the drug court’s policies
and procedures).

Page 32 of 53



NOTE: Where treatment providers participate in staffings, their presence should be limited to
discussion of participants in their program.

Rationale: The focus of the drug court session is the participant’s progress in treatment, not the
legal aspects of the case. From a treatment perspective, a united front achieves two important
objectives. First, it diminishes the participant’s ability to fragment the team when he or she
perceives conflict or disagreement among its members. Second, a unified message clarifies
expectations for the participant.

V. DRUG COURT OPERATIONS

A. Court Appearances
1. Judicial Style

Every judge possesses his or her own unique style. The drug court model accommodates a
wide range of approaches which span from lenient to stern and informal to formal. Many styles
will work, so long as the judge creates a safe space in the courtroom that is conducive to
building self-esteem and teaching participant accountability.

Recommended Practice: Although there is no single recommended judicial style, the judge
should be aware of his or her style and maintain consistency in the messages that are sent to
the participants. Judicial responses may be individualized but the overall approach to
participants should be constant. When judges customize their sanctions and incentives to the
individual, care should be taken to explain the rationale for different responses to other
participants in the courtroom.

Rationale: Behavioral research informs us that perceived certainty of response has a deterrent
effect. Individuals who perceive the judicial response as predictable will have greater success at
controlling their behavior. Conversely, unpredictable responses lead to “learned helplessness”
on the part of the participant.”"*

*For additional information about effective judge-defendant interaction, see C. Petrucci, The
Judge-Defendant Interaction: Toward a Shared Respect Process, in JUDGING IN THE THERAPEUTIC
KEY: THERAPEUTIC JURISPRUDENCE AND THE COURTS (B.J. Winnick & D.B. Wexler, eds., 2002)

Recommended Practice: The judge should maintain a balance between his or her role as
caring authority figure and role as judge. The judge needs to gain participant’s trust through
effective communication and understanding the challenge of recovery. At the same time, the
judge must resist being perceived as the participant’s friend. Accordingly, the court should
generally discourage ongoing group activities that include the judge, drug court staff, and
participants (e.g., softball teams, bowling nights, etc).

Rationale: For many participants, motivation towards compliance stems from the fact that an
individual with great authority cares about their well-being. If the relationship moves too close to

Page 33 of 53



perceived friendship, that motivation is diminished. Also, judges must remain mindful that they
may one day have to sentence a participant to a lengthy period of incarceration.

2. Courtroom Atmosphere

Drug court professionals frequently speak of drug court as “theater,” with participants in the
“audience” watching the drug court in action. The behavior and attitudes that the participants
observe affect their overall perception of the drug court’s fairness.

Recommended Practice: Ensure that participants and other members of the drug court
audience can clearly hear the proceedings, either by using a smaller courtroom or utilizing
microphones. Avoid bench conferences and talking in legal jargon or shorthand whenever
possible.

Rationale: Communication between the judge and participants should be designed to affect the
audience as well as the participant before the court. Poor acoustics undermine this goal.

Recommended Practice: All drug court team members and court staff (e.g., clerks,
stenographers, court officers, bailiffs) should recognize the importance of non-verbal
communication. They should remain attentive and engaged during the drug court proceeding,
avoiding side conversations and activities unrelated to the drug court process.

Rationale: Participants and their family and friends in the audience take their cues from the
drug court team and court staff. If any of the team or court staff are reading the paper, not
applauding, walking in and out of the courtroom, the audience is likely to become uninterested
and non-supportive.

Recommended Practice: Drug court staff should follow the same rules they require of
participants (e.g., show up on time, dress appropriately, pay attention during session, be mindful
that drug court occurs in a formal courtroom setting, etc.).

Rationale: Again, participants will naturally follow drug court staff’s lead or feel resentful if the
same rules do not apply to drug court staff.

Recommended Practice: Know the population. If most participants are required to be in school
or employed, try to schedule court sessions accordingly.

Recommended Practice: Require most drug court participants to remain in the courtroom for
the entire calendar. In larger drug courts where the calendar takes an entire day, require
participants to remain for at least half of the day. The drug court may want to reward participants
who are doing well by calling their cases early and permitting them to leave. This practice

should probably be limited to those individuals who have maintained long periods of compliance.
If participants are permitted to leave early, make all general announcements at the beginning of
the session.

Rationale: Drug court participants benefit from observing other cases for at least three reasons:
e when participants observe others doing well, they are reminded that other similarly

situated individuals have achieved success. This reassurance can provide motivation
for their own recovery;
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o when they observe the court imposes sanctions on non-compliant participants, they
learn consequential thinking; and

e in a good drug court, observation of numerous cases should enhance participants’
perception that the court is fair and treats all participants equally. Positive
perceptions of fairness promote buy-in to the drug court process.

Recommended Practice: The drug court should attempt to use a strength-based approach
when communicating with participants. Even when a participant is non-compliant, the court
should include mention of what they have done well. Examples include:

o A participant tests positive after several months of abstinence — remind the participant
that he remained clean for several months and ask what helped him do so well — what
changes did he experience that led to use?

¢ A participant is testing negative, working a steady job but is starting to miss treatment
appointments, claiming that work prevents regular attendance at treatment — commend
the participant for her work record and abstinence — ask the counselor or case manager
to sit with the participant and draft a schedule on paper that will facilitate attendance at
treatment.

Conversely, drug court judges should avoid communication that can be construed as public
shaming or revealing intensely personal facts about the participant’s life.

Rationale: Research indicates that a strength-oriented approach promotes successful program
completion. Using a strength-oriented approach, the drug court judge will point out examples of
client’s capabilities (skills, educational achievements), responsible behaviors (work or attempts
at work, positive family interactions), and talents. The judge will then relate these strengths to
the participant’s potential for achieving success in recovery. In addition, counselor optimism
regarding the participant’s ability to change is associated with positive treatment engagement.*"

Recommended Practice: Judges and other drug court staff (probation, counselors, case
managers) should routinely and repeatedly inform participants about the contingencies of
treatment participation (i.e., the consequences of non-compliance).

Rationale: Research reveals that, among offenders who are mandated to participate in
substance-abuse treatment, higher retention rates are associated with proactively engaging
offenders in understanding the contingencies of program participation, consistent messages
among multiple criminal justice agents and treatment staff, and swift returns to custody upon
failure.™"

Recommended Practice: At each court appearance, the court should ask the participant to set
one new goal that he or she intends to accomplish before the next court appearance or by a
certain date in the near future.

Rationale: Behavioral research suggests that small, manageable objectives are more easily
achieved than grandiose goals. The satisfaction of completing a small task provides motivation
for the next step.™""

3. Frequency of Court Appearances
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Recommended Practice: Frequency of court appearances should usually be linked to phase
status (see B3 below) and generally decrease in frequency as the participant moves through the
phases of the drug court program. The court should require appearances at least once per week
at the outset and gradually reduce frequency to once per month in the final phase. Regardless
of frequency of judicial hearings, the court should ensure that the treatment provider informs the
court immediately of significant non-compliance by the participant.

Rationale: Judicial status hearings, especially with a high risk population, tend to enhance
compliance among drug court participants.”" More frequent appearances early in the program
hold participants accountable and tend to promote a positive relationship with the judge.
Decreasing frequency with phase advancement provides an incentive for the participant.

NOTE: Under certain circumstances and where feasible, drug courts may consider using
videoconferencing technology in place of in court appearances. In cases where travel from the
provider to court is onerous and/or court appearances might disrupt treatment (particularly early
on in the process), the court may wish to explore this option. It should also be noted that
treatment providers generally cannot be reimbursed for their time escorting participants to and
from court.

B. Treatment Court Mandate

The drug court should distinguish between the “court” mandate and the “treatment” mandate.
The court may want to set requirements for time in the drug court, frequency of appearances,
drug testing protocols, and other court related components. In reaching these requirements, the
court may consider the severity of the instant criminal offense or the extent of the participant’s
criminal history. However, regulations promulgated by the New York State Office of Alcoholism
and Substance Abuse Services (OASAS) require licensed treatment professionals to make
treatment decisions based on approved clinical assessment criteria. These criteria will include
history of substance use, previous treatment episodes, modalities previously utilized, job status,
housing situation, health history, etc.

1. Treatment

Recommended Practice: The drug court program should follow the recommendations of the
treatment professionals regarding Level of Care Determination (LOCADTR).

Rationale: According to OASAS, “[t]he purpose of the level of care determination procedure is
to assure that a client in need of chemical dependence services is placed in the least restrictive,
but most clinically appropriate level of care available. It is the responsibility of the provider to
make an appropriate placement.”**

Levels of Care refer to the following treatment services:

Crisis Services — Medically managed detoxification; in-patient/residential medically-supervised
withdrawal; and out-patient medically-supervised withdrawal

Outpatient Services — Non-intensive outpatient; intensive outpatient; outpatient rehabilitation;
and methadone maintenance

Inpatient Rehabilitation Services — Short-term residential treatment (14-30 days)
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Residential Services — Intensive residential rehabilitation; community residential; and supportive
living

*For a review of LOCADTR guidelines, see NEW YORK STATE OFFICE OF ALCOHOLISM AND
SUBSTANCE ABUSE SERVICES, GUIDELINES FOR LEVEL OF CARE DETERMINATION (LOCADTR 2.0 2001)
available at:

htto.//www.oasas.state.ny.us/treatment/health/locadtr/LOCADTR2-3&cover.pdf

2. Special Considerations
a. Heroin Users
Recommended Practice: Notwithstanding the recommendations above, long-term heroin users

will frequently require medically-supervised detoxification and some period of residential
treatment to achieve abstinence.”™

b. Homeless individuals

Recommended Practice: Homeless individuals or those with unstable housing should be
considered for inpatient referrals.

C. Self-help Groups

Recommended Practice: Participants should be encouraged to utilize self-help groups in
conjunction with substance abuse treatment. Drug court staff should develop a directory of self-
help groups, including, but not limited to, Alcoholics Anonymous and Narcotics Anonymous.

Rationale: The purpose of self-help groups is to re-establish social relationships with sober
peers and gain abstinence time. A recent study that tracked individuals for 16 years concluded
that people who become involved in both Alcoholics Anonymous and treatment fare better that
those who obtain only treatment.”

NOTE: While self-help groups can provide support for those in recovery, they are not
treatment.**" They should be promoted only as an adjunct to formal substance abuse treatment.
Additionally, the law prohibits ordering an individual to participate specifically in Alcoholics or
Narcotics Anonymous groups. Courts have held that these groups are inherently religious and
therefore violate the Establishment Clause of the Constitution. ™"

d. Site Visits to Treatment Providers

Recommended Practice: Drug court coordinators or other appropriate staff should periodically
conduct site visits to their treatment providers.

Rationale: Site visits accomplish several objectives. First, they serve to educate the drug court
team about the services offered by a particular provider. Second, they communicate to the
provider that the drug court considers treatment a key stakeholder in the drug court process.
Finally, site visits can help drug court staff to address complaints from participants about
program actions or activities.
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NOTE: In most cases, the drug court should give the provider notice that its staff wants to visit

the facility and, when practical, request that all drug court participants assigned to that provider
be convened to meet the court staff. Unannounced visits can create unintended defensiveness
and impair effective communication between the Court and treatment.

3. Phases

Recommended Practice: Drug courts should organize their programs into a series of phases
with specific and quantifiable goals and objectives for each phase. The length of phases and the
number of “clean” days required may vary, but the objectives must be clearly announced to the
participant.

Rationale: Phases give participants more manageable and achievable goals. Short-term goals
that participants can accomplish and measure will motivate them to advanced to the next stage
of goals and objectives.”™"

Example

Phase One: The focus of this phase is to encourage the participant to choose a drug-free life
and establish a foundation of abstinence by beginning to develop appropriate life skills. Specific
objectives might include:

Attend a drug court orientation session

Begin treatment and attend all required sessions

Report to probation officer or other community-based supervisor
Complete detoxification and remain abstinent

Submit to random drug screenings

Attend all required drug court sessions

Permit unannounced home visits by community-based supervision agency
Comply with curfews

Complete an educational/employment plan and literacy assessment
Arrange for complete physical and dental examination

Explore life skills, health, education, and employment programs

Phase Two: The focus of this phase is to stabilize the participant in treatment, offer strategies
for living without alcohol and other drugs, and develop the individual's educational/employment
goals. Specific objectives might include:

Attend all required treatment sessions

Report to probation officer or other community-based supervisor

Remain abstinent

Submit to random drug screenings

Attend all required drug court sessions

Permit unannounced home visits by community-based supervision agency

Start educational program or job skills training

Attend required life skills, parenting skills, health, employment, or education programs
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Phase Three: The focus of this phase is to move the individual towards self-sufficiency while re-
connecting with the community at large. Specific objectives might include:

Attend all required treatment sessions

Focus on relapse prevention

Report to probation officer or other community-based supervisor
Remain abstinent

Submit to random drug screenings

Attend all required drug court sessions

Permit unannounced home visits by community-based supervision agency
Actively participate in educational program or job skills training
Develop continuing care plan and community re-integration strategy
Attend graduate group and graduate review panel

Plan and complete required community service projects

Participate in victim/offender mediation, as appropriate

Recommended Practice: When a participant falters significantly (e.g., positive drug screens,
multiple absences from treatment sessions), return the participant to the beginning of their
current phase rather than to the beginning of Phase One (unless they are currently in Phase
One).

Rationale: Relapse and other forms of non-compliance are a normal part of the recovery
process. Sanctions should be designed to motivate, not discourage, participants. For example,
sanctioning someone in Phase Three to start all over in Phase One erases the positive sense of
accomplishment that motivated the participant to complete Phase One earlier in the process.

4. Troubleshooting with Treatment Providers

Recommended Practice: If the Court is unable to resolve a concern with a treatment provider
directly, it should contact the appropriate OASAS Field Office via a letter that defines the issue,
with copies to Ken Perez at OASAS, 1450 Western Avenue, Albany, NY 12203 and Frank
Jordan at the Unified Court System, 25 Beaver Street, 11" Floor, New York, NY 10003. OASAS
and UCS staff will track the issue until it is resolved. For a directory of Field Offices, visit
http://www.oasas.state.ny.us/pio/regdir.cfm

C. Drug Testing
The following recommended practices for drug testing are derived in large measure from formal
training presentations by Paul Cary, Director of the Toxicology and Drug Monitoring Laboratory,
University of Missouri Health Care System.

1. Quality Assurance

Recommended Practice: Drug testing should be:

e Scientifically valid — employs proven methods and techniques and is accepted by the
scientific community

e Therapeutically beneficial — provides an accurate profile of participant’s drug use and
offers rapid results for appropriate response

Page 39 of 53


http://www.oasas.state.ny.us/pio/regdir.cfm

e Legally defensible — able to withstand challenge and has been scrutinized by
legal/judicial review

Recommended Practice: Drug testing protocols should be in writing and staff should be trained
to strictly follow each step of the process.

Rationale: The integrity of the drug testing regimen is critical to the fair and effective operation
of the court. The judge must be able to rely on the accuracy of drug testing results. If
participants observe an erratic or casual approach to the process, they may tend to either lose
confidence in the drug court or become inclined to challenge unfavorable results.

2. Drug Testing Specimens
The following specimens can be utilized for detection of substance use:

Urine

Breath

Hair

Sweat-patch test
Saliva — oral fluids
Eye scanning devices

Urine remains the specimen of choice because it is readily available in large quantities, contains
high concentrations of drugs, provides both recent and past usage, and is a good analytical
specimen. Hair analysis is effective for detection of usage in the past 90 days but will not detect
very recent use as the hair must have time to grow. The sweat patch is generally reliable but is
subject to false positives due to environmental factors.

3. Drug Testing Protocols

Recommended Practice: Urine collections should be directly observed by a staff member of
the same sex.

Rationale: Reliability and accuracy of urinalysis testing (no substitution or adulteration) can only
be achieved by “witnessed” collection.

Recommended Practice: Both the collector and the participant should wash hands prior to
collection. The sample should be reviewed for temperature (90-100 degrees Fahrenheit), color,
odor, and the presence of solids or other particles.

Rationale: Clean hands will avoid contaminating the sample and analysis of temperature, color,
odor and particles will help ensure a reliable sample.

Recommended Practice: Drug testing should follow a two-step approach. First, each sample
should be screened to separate negative samples from “presumptively” positive samples.
Second, if a screening reveals a positive result and the participant contests the screen, a
confirmation test should be conducted to validate the result. Immunoassay testing is a common
method for confirming the presence of a prohibited substance in drug courts. Gas
chromatography-mass spectrometry (GC-MS) testing is the forensic method of testing for a
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specific drug. In contested cases, a GC-MS confirmation test should always be ordered. A
confirmation test can be eliminated in cases where the participant admits to use. The drug court,
probation department, or treatment provider should assume responsibility for payment of the
confirmation test.

Rationale: A participant is entitled to a scientifically reliable testing process, which can only be
achieved with a confirmation test. In the few New York drug courts where immunoassay
analyzers (EMIT) are utilized, a confirmation with a second EMIT test has been found sufficient
by reviewing courts. However, in most New York drug courts, the initial screen is performed with
non-instrumented test cups or dip sticks. Since the reliability of these tests continues to be
debated, the court should order a GC-MS confirmation test when the participant contests a
positive result. If the court is clear regarding the consequences for lying about drug use (e.g.,
increased sanctions), then the program should experience relatively few challenges to drug
screen results. In cases where a confirmation test is ordered, equal access to justice principles
place responsibility for payment of the test on parties other than the participant. The court may
consider increasing the severity of the sanction where a contested result is confirmed as
positive.

Recommended Practice: Drug courts should establish written protocols for participants who
challenge the results of a drug test.

Rationale: A clearly articulated protocol for challenging a test result (e.g., who pays for it,
severity of sanctions, laboratory used for testing, scientific reliability of GC-MS testing, etc.) will
likely reduce specious challenges.

Recommended Practice: Where feasible, participants should always be tested for alcohol,
regardless of whether it is their drug of choice.

Rationale: Substance abusers will frequently substitute with easily accessible alcohol, which
cannot always be detected on breath or observed in a participant’s behavior.

Recommended Practice: Drug courts should not use certain biomarkers, such as EtG, as
stand-alone confirmation of relapse.

Rationale: Research has not yet established an acceptable standard to distinguish possible
exposure to alcohol in various commercial products from consumption of alcoholic
beverages. "

4. Drug Test Interpretation

Recommended Practice: Utilize drug testing results as only one of many indicators of the
participant’s overall program compliance.

Rationale: Relying too heavily on drug test results to measure compliance can distort the
court’s assessment of the participant’s progress. For example, if a participant is testing clean
but missing sessions, appearing late for court, and has recently lost a job, the program staff
should examine the possibility that the samples are unreliable or that other aspects of her
recovery are in jeopardy. Conversely, if a participant is doing well in all other areas but tests
positive once, the program may want to consider that the dirty urine is a minor lapse, meriting a
response but not one that will disrupt otherwise positive progress.
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Recommended Practice: Drug courts should interpret urinalysis test results qualitatively, not
quantitatively. The program should interpret test results only as “Positive” or “Negative.”

Rationale: Urine drug concentrations are of little or no interpretative value. Utilizing urine drug
test levels produces interpretations that are inappropriate, factually unsupportable, and without
a scientific foundation. Many factors can affect drug levels (e.g., water loading, urine volume or
output, age, exercise, and salt and protein intake). Moreover, drug tests are not linear and are
not designed to accurately quantify drug concentrations.

Recommended Practice: Drug court programs should routinely measure creatinine levels of
their collected samples. If abnormal creatinine levels are detected, the court should first explore
any physiological reasons that the individual may have abnormal levels without intentionally
diluting the sample. Second, the court may wish to increase the frequency of the individual’s
drug testing for a period of time. Third, the Court should examine whether there are other
indicators of drug use (e.g., missed appointments, lateness, etc.). After eliminating valid reasons
for abnormal creatinine levels, the court should follow its policy for “substituted” samples.

Rationale: Normal human creatinine levels will vary during the day but healthy individuals will
rarely produce creatinine levels of less than 20mg/dL. Levels lower than 20mg/dL suggest
diluted urine (usually, from water loading) and may not accurately reflect an accurate picture of
recent drug use. Levels less than 5mg/dL are considered “substituted” samples.
Notwithstanding established “normal” levels of creatinine, the court should proceed cautiously if
considering a sanction based solely on “abnormal” creatinine levels since there is a very small
percentage of individuals who will test at low levels without water loading.

Recommended Practice: Establish a policy that participants are responsible for what they put
in their bodies. The policy should also address the fact that certain prescribed and over-the-
counter medicines may produce false urine test results. If a physician prescribes medication, the
participant should be required to immediately notify the appropriate drug court team member
(probation officer, case manager, or coordinator) and produce the written prescription. Before
taking over-the-counter medicines, the participant should discuss with the appropriate drug
court team member to learn if the medicine can affect drug test results.

Answers to Frequently Asked Questions

Passive inhalation of marijuana smoke will not cause a “positive” result if standard cutoffs are
used, (i.e., 20, 50,100 mg/mL).

Advil will not cause “false-positive” results for marijuana.
Poppy seeds, in very small amounts, will cause a positive result for opiates.
Drinking vinegar or cranberry juice will not produce a “negative” urine drug test.
5. Drug Testing Frequency
Recommended Practice: To the greatest extent possible, drug testing should be random and
progressive. In Phase One, testing should be aggressive (2x/week minimum); in Phase Two,

testing frequency should be reduced as an abstinence reward (1x/week); and in Phases Three
(and Four), testing frequency should be reduces further (1x/2 weeks). Testing schedules should
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always be subject to increased frequency when a positive test occurs or other relapse factors
are observed.

Rationale: Unexpected, unannounced, and unanticipated testing will limit a participant’s ability
to “plan ahead.” Random testing is also an effective tool for participants (especially younger
individuals) when confronted with peer pressure to use. “l can’t — | could be tested at any time!”

*For detailed discussion of common drug testing issues in the drug court setting, see:

JEROME J. ROBINSON & JAMES W. JONES, DRUG TESTING IN A DRUG COURT ENVIRONMENT: COMMON
ISsues To ADDRESS (Office of Justice Programs Drug Courts Program Office, Drug Court
Clearinghouse and Technical Assistance Project, 2000), available at
http.//www.ncjrs.qov/pdffiles 1/0jo/181103.pdf

Paul L. Cary, The Use of Creatinine-Normalized Cannabinoid Results to Determine Continued
Abstinence or to Differentiate Between New Marijuana Use and Continuing Drug Excretion From
Previous Exposure, DRUG COURT REVIEW, Summer 2002, at 83-103 (publication of the National
Drug Court Institute)

Paul L. Cary, Urine Drug Concentrations: The Scientific Rationale for Eliminating the Use of Drug
Test Levels in Drug Court Proceedings, DRUG COURT PRACTITIONER FACT SHEET, January 2004
(publication of the National Drug Court Institute)

Paul L. Cary, The Marijuana Detection Window: Determining the Length of Time Cannabinoids
Will Remain Detectable in Urine following Smoking: A Critical Review of Relevant Research and
Cannabinoid Detection Guidance for Drug Courts, DRUG COURT REVIEW, Spring 2006, at 23-58
(publication of the National Drug Court Institute)

D. Motivating the Participant

Drug courts utilize a scheme of graduated sanctions and rewards to change the behavior of
participants. In recent years, drug court practitioners have looked to the world of behavioral
research to identify the most promising approaches to achieve this goal. Based on a review of
behavioral research literature, particularly in the criminal justice setting, William G. Meyer, Sr.,
Judicial Fellow at the National Drug Court Institute, catalogued “Ten Science-Based Principles
of Changing Behavior Through the Use of Reinforcement and Punishment”. These soon-to-be-
published principles, printed in their entirety, are included in the Appendix at the end of this
document. They should be of great assistance as the court seeks to respond to participant
behavior in creative and effective ways. (Note that reproduction of these principles is subject to
the approval of the National Drug Court Institute).

1. Clinical Perspective

As Judge Meyer notes in his review, sanctions and incentives will have disparate impacts on
different drug court participants. Accordingly, the underlying approach to using sanctions and
incentives requires a philosophical shift from a simple learning model to a combination of
ongoing clinical assessment, motivational strategies, cognitive-behavioral interventions, and the
development of continuing care strategies.

Recommended Practice: Encourage “intentional behavior change” through motivational
strategies so that participants’ goals reflect their understanding of life-change “benefits” to
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ceasing drug use and other antisocial behaviors, as opposed to perceiving “costs” in relation to
attending treatment and becoming abstinent.”*"

Recommended Practice: The range and specific types of sanctions should be set forth in
writing and given to all participants.

Rationale: The drug court wants to be able to customize its sanctions and incentives to the
individual while, at the same time, notifying the participant of potential consequences to his or
her behavior.

Recommended Practice: Resist a “blanket” policy that directs every client to a higher and
more intensive level of care as the result of a relapse.

Rationale: Without proper re-assessment, this clinical decision may put a client at risk, if not for
active use, then for treatment and drug court failure. Re-assessment after a relapse is
particularly important with dual-diagnosis clients, adolescents, and elderly participants, who are
more likely to be experiencing other psychiatric or physical disturbances that may be impacting
their recovery.

Recommended Practice: Re-assess, at least every three months, each participant’s progress
and problems to avoid potential lapses and treatment failures. Re-assessment should include
not only the client’s urinalysis and attendance reports, but the existence of any life stress
problems, such as difficulties in educational/vocational programs, family and/or domestic
violence problems, emerging psychological or emotional problems, housing problems, lack of
appropriate social support, etc.

Rationale: This approach helps a participant to assess the “intrinsic benefits of recovery.”
2. Jail Sanctions

Recommended Practice: Consider sanctions of incarceration in the following circumstances:

e the commission of a criminal act (non drug-related) as determined by the court and
law enforcement personnel;

e consistent failure to attend the program, maintain appointments, and abide by
contractual agreements with the Court; and

o “chronic” relapsing behavior after the first 3—6 months of treatment and after clinical
re-assessment.

Recommended Practice: Refrain from using incarceration as an exclusive or predominant
sanction. Instead, employ a range of sanctions that take into account the participant’s
incarceration history, employment status, age, health, mental health issues, and other individual
characteristics of the participant.

Rationale: Research has shown that incarceration is not necessarily the harshest punishment
for many criminal offenders. Graduated sanctions allow the court to individualize its response to
each participant and minimize the risk that the offender will become habituated to jail
sanctions.”""

3. Essays
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Recommended Practice: Essays can be an appropriate sanction for non-compliance, but the
court should consider whether reading them in open court will shame or embarrass the
participant.

Rationale: Essays may reveal low literacy levels or highly personal issues. Reading in open
court in front of peers may produce a perception, albeit unintended, that the judge seeks to
humiliate the participant. This perception will offset the benefit of having written the essay.

NOTE: For ethical and financial reasons, the Office of Court Drug Treatment Programs has
advised drug court staff to refrain from soliciting or distributing incentives with a monetary value.
However, research has found that a “contingency management protocol,” in which vouchers or
points are rewarded for abstinence and compliance in increasing amounts, has produced
favorable outcomes. A contingency management protocol permits participants to exchange
vouchers or points for items consistent with a drug-free lifestyle (movie tickets, sports tickets,
gift certificates). Clients are able to choose which rewards they receive, based on their points-
earned value. For those lapsing into drug use, the point values are lost and reset to the original
level as a form of “sanction.” The drug court may wish to explore ways to utilize contingency
management without involving the court directly in the solicitation of goods or services.™*

E. Leaving the Drug Court - Graduation
1. Graduation Requirements

Recommended Practice: Establish specific and concrete requirements for graduation and
communicate them clearly to participant upon entry into drug court. Include these requirements
in the Participant Handbook and in the written drug court contract. If restitution is a factor,
include the specific amount and payment schedule in the individual’s contract. The court should
refrain from changing requirements during the course of participation. If the drug court alters its
requirements as a policy matter, apply them only to new participants.

Rationale: Individuals in recovery, particularly the early stages, experience short-term memory
loss, difficulty with abstract thinking, and other cognitive deficits associated with damage to the
brain from substance abuse. Formulating goals in the most explicit manner will enhance the
participant’'s comprehension of the program’s requirements.

Recommended Practice: Graduation requirements should usually include, at a minimum:

completion of the drug court’s program phases (typically, three-four);
a specified period of clean time;

treatment provider approval for graduation;

progress toward vocational, educational, and employment goals; and
a written graduation application.

Additional requirements may include:
e community service;

e suitable residence; and
e asponsor.
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Rationale: Including requirements that are not directly related to abstinence sends a message
that recovery is a holistic process, not simply abstinence. Stable employment, in particular, has
been related to decreased relapse among substance users following treatment.”

2. Graduation Decision

Recommended Practice: Inform participants that the drug court team and the appropriate
treatment provider will be involved in the decision to approve graduation applications. If a
participant has met all obligations of the initial contract with the drug court, the graduation
application should be approved.

Rationale: Failure to approve a graduation application without advising the client of any
remaining, unfulfilled expectations at least three months in advance is clinically unsound and
may engender non-compliance, a return to use, and other negative outcomes. Note that three
months in advance of expected graduation coincides with the final re-assessment of client
progress and provides an opportunity for the team to advise the client that he or she may not be
leaving the drug court as anticipated.

Recommended Practice: The drug court should avoid linking completion of the drug court’s
requirements with completion of treatment.

Rationale: Although the treatment provider should be part of graduation decision-making, there
may be cases where a participant should continue in treatment after he or she has fulfilled all
drug court requirements. Individuals with co-occurring disorders will need ongoing treatment. In
misdemeanor cases, the drug court might not have sufficient leverage to hold the participant in
treatment for the clinically indicated period of time.

Recommended Practice: The drug court team should review continuing care plans with
participants prior to graduation. Any suggestions or questions regarding the basis for the plan
should be discussed and approved as part of the graduation process.

Recommended Practice: The drug court team should notify the treatment provider that it is
considering graduation for a particular participant and invite their input on the decision.

Rationale: Notice allows the provider to address the individual needs of the participant. In
appropriate cases, the treatment provider can offer a detailed continuing care plan or
recommend that the individual remain in treatment notwithstanding the lifting of the court
mandate.

Recommended Practice: Drug court staff should conduct an exit interview with all graduating
participants to determine which components of the drug court worked best (and least well) from
their perspective. Ideally, similar interviews should be conducted with those who are terminated,
although such interviews may be difficult to obtain if the terminated participant is resistant.

Rationale: Too often, drug court programs overlook input from the actual participants in
assessing the effectiveness of their programs. Drug court participants can provide valuable
insight into what actually motivates them to succeed and what factors undermine progress.*

*For a discussion of participant perspectives, see DONALD J. FAROLE & AMANDA B. CISSNER,
SEEING EYE TO EYE? PARTICIPANT AND STAFF PERSPECTIVES ON DRUG COURTS (Center for Court
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Innovation 2005), available at:
http://www.communityjustice.org/ _uploads/documents/eye to eye.pdf

3. Timing of Graduation

Recommended Practice: When participants succeed in fulfilling their drug court requirements,
the court should deliver any promised legal incentives as close in time to completion as possible.

Rationale: Regardless of the drug court’s legal incentive (e.g., dismissal or charges, reduction
of charges, termination from probation), the participant’s perception of fairness is adversely
affected if he or she must continue under the court’s supervision after fulfilling all requirements.
In addition, the court, the participant, and the defense attorney face the possibility that a
participant could commit an infraction after technically completing the program. Some courts
resolve this issue by executing the legal incentive either at the precise time that requirements
are met or within one to two months of fulfillment of the contract. Participants are then invited
back for a more formal graduation event conducted once every year.

F. Leaving the Drug Court - Termination
1. Clinical vs. Law Enforcement Non-Compliance
Recommended Practice: Termination criteria should be individualized both to the jurisdiction
and the participant. However, in all cases, distinctions should be made between termination for

clinical reasons (e.g., repeated drug use) and termination for law enforcement violations (e.g.,
re-arrest, absconding).

Rationale: Perception of fairness is a critical component of the drug court program’s credibility
and effectiveness. A drug court that responds in the same fashion to drug use as it does to
willful commission of a crime or absconding runs the risk of being perceived as unfair. Since
most drug courts adhere to the disease model of addiction, the drug court should rigorously
examine the treatment plan of those struggling to achieve abstinence. More intensive
psychological examinations coupled with increased levels of care may help promote compliant
behavior. Conversely, the drug court should consider jail sanctions, and ultimately termination,
for law enforcement violations.

2. Clinical Non-Compliance

Recommended Practice: Failure to comply with program standards should be assessed in
terms of the client’s intellectual, cognitive, and affective capacities. Clients who are
developmentally or organically impaired, who are dealing with a chronic and/or fatal iliness, or
who are diagnosed with severe mental illness require referrals to appropriate services and an
alternative legal mandate that does not punish them for their disabilities.

Recommended Practice: In cases of dual-diagnosis, incarceration has been demonstrated to
further impair the condition of mental illness; additionally, residential programs have not been
shown to retain such individuals in treatment. The best case scenario for termination of these
participants is an alternative-to-incarceration sentence, with a referral to an integrated out-
patient program that addresses both the individual’'s mental illness and substance abuse.”
These programs will often assist clients in finding housing and, if possible, vocational training.
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Recommended Practice: In cases of chronic relapse, the drug court should consider
termination when:

o the treatment resources in the jurisdiction have been exhausted;
¢ all appropriate levels of care have been utilized;
o the participant does not wish to continue in treatment; or

o the court concludes that further participation would undermine the effectiveness of
the program.

Rationale: Recognizing that recovery is a process that can include multiple relapse episodes,
the drug court will want to offer as many opportunities for success as local treatment resources
permit. However, while recovery is a lifelong process, the court is not a lifelong monitoring body.
At some point, the court must provide other offenders with the opportunity to participate in drug
court and communicate to all participants that the tolerance of the court is not unlimited.

3. Law Enforcement Non-Compliance

Recommended Practice: Re-arrest during program participation should be assessed on a
case-by-case basis. The following factors can be considered:

e Does the new arrest render the participant ineligible for the drug court (e.g. violent
charge, felony charge in a misdemeanor court)? If so, termination is probably
appropriate.

o Is the new arrest associated with relapse (e.g., petit larceny, trespass)? If so, the
drug court may consider retaining the participant and upwardly adjusting the jail
alternative.

Rationale: A case-by-case approach gives the court flexibility to weigh public safety
considerations against the possibility that the new arrest is, in fact, a manifestation of relapse
that merits a sanction rather than termination from the program.

Recommended Practice: In cases where the participant absconds, the drug court should
consider the following factors:

e the participant’s length of time in the program before absconding;

¢ the participant’s length of time between absconding and returning to court;

o whether participant returned to court voluntarily or involuntarily; and

e any previous incidents of absconding.
Rationale: Voluntary returns suggest a desire to return to treatment and an expectation of being
held accountable. Drug court teams may look more favorably on retaining participants under

these circumstances. On the other hand, the drug court should consider terminating a
participant who is returned to court involuntarily after a several months of absence.
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4, Termination Process

Recommended Practice: Drug courts should not only notify the treatment provider of intent to
terminate but should allow the provider an opportunity to participate in the decision-making
process.

Rationale: Effective communication between the court and the treatment provider is critical to
the drug court process. The treatment provider frequently possesses the most reliable
information regarding the participant’s prognosis for successful recovery.

Recommended Practice: The drug court must consider legal due process requirements when
terminating a participant.*

* It is recommended that drug courts review Torres v. Berbary, 340 F.3d 63 (2d Cir. 2003), for
guidance in satisfying due process concerns at termination.

Rationale: In Torres, the court found that the “preponderance of the evidence” standard was not
satisfied by a single report from the treatment provider that contained “multiple levels of hearsay
and speculation.” The court concluded that due process requires “some kind of hearing” in
cases where the participant contests the factual basis for termination. Torres does not
necessarily mandate a formal, full-blown hearing, but it does require that, in contested cases,
the court establish an evidentiary basis for finding a breach of conditions of release and
sentencing the individual to a prison term.*" Torres suggests that courts look to procedural
standards used in probation and parole revocation proceedings.

Recommended Practice: In cases where the judge terminates a participant from the program,
the participant and defense attorney should consent in writing to the drug court judge
conducting the revocation proceeding and sentence. If no consent is provided, the drug court
judge should consider referring the case to another judge for hearing and sentence.

Rationale: Due process requires that judges possess neither actual nor apparent bias in favor
of or against a party.® In the course of a drug court case, the judge tends to learn a great deal
about participants, their families, their drug use, and other undesirable behaviors. Further, the
frequent appearances in the drug court and the interaction between the judge and participant
can potentially interfere with the judge’s ability to be impartial and neutral. While New York’s
appellate courts have not addressed this issue, one reviewing court has suggested that in
contested cases, recusal from the revocation hearing and sentence is recommended.”V At the
very least, the court should consider this option when the circumstances of a case raise the
issue.

5. Post-Termination
Recommended Practice: When a participant is terminated, the drug court team should conduct

a thorough examination of the reasons for failure and explore ways in which the drug court staff
might have addressed the participant’s failure to comply with program requirements.

Rationale: Individual case reviews may reveal areas of needed improvement in drug court
practices. Case reviews can help the team identify common factors that lead to termination and
facilitate the implementation of modifications in the program’s policies and procedures.

G. Continuing Care Plan
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Recommended Practice: The drug court team should develop a Continuing Care Plan (CCP)
for participants who are favorably discharged from the drug court.

Rationale: A CCP promotes the maintenance of changes achieved in drug court after the
participant has successfully completed the program. Research indicates that long-term support
and continuing care “contribute significantly” to the ongoing effects of substance abuse
treatment, whatever the treatment approach.®¥ Such a plan should be formulated in steps,
beginning upon the participant’s entry into the drug court and continuing to his or her
completion. The CCP targets ongoing treatment, community resources, family, housing,
employment, and social networks designed to help the client re-integrate into the social
environment without resorting to former illegal and self-defeating patterns of behavior.

Recommended Practice: The drug court program should utilize tools designed to increase the
participant’s acceptance of the Continuing Care Plan. Strategies include:

¢ Plan a “transition” group for clients who will be graduating from the drug court at the
same time. At these group meetings, conduct an orientation to the concept and
process of Continuing Care, and encourage participants to share concerns and ask
qguestions.

e Perior to release from drug court, require participants to meet with one or two of the
outside agencies that will form the Continuing Care network.

¢ Engage a spouse, significant other, or other family member in the Plan. Encourage
the participant to enter into a “contract” to attend a certain number of sessions or
meetings at the referral site. The family member can assist in supporting such
attendance by ensuring that appointments are kept. Family therapy or collateral
counseling may also be arranged.

e Plan an alumni group meeting as a follow-up to the continuing care process. This
group can share its experiences with other upcoming drug court graduates as an
introduction to the benefits of the CCP.

Rationale: Participants’ expectations concerning their Continuing Care Plans play a major role
in successful reintegration. If participants believe that they will benefit from engaging in such
long-term care, they may be more likely to participate fully.*

*For further discussion of this approach, see Dennis M. Donovan, Continuing Care: Promoting the
Maintenance of Change, in TREATING ADDICTIVE BEHAVIORS (W. Miller & N. Heather eds., 1998)
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